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This case is but another skirmish in the ongoing battle c<ver water in
the Owens Valley. This particular gkirmish bogun in the early 70’3 b-cau54
the City of Los Angelca, through its Department of Water and Power]
(hereinafter jointly ond sovarally referrad to as “DWP”), built a second
aquoduct to cxport water from the Oweng Valley to the City without complyling

with CEQA, ms discussed ia County of Inyo v. Yorgy (1973) 3z Cal.App.3d 793,

Additional litigation ensued as follows: Coufly of Inyo v, City of Los

Angeles (1977) 71 Cal.App.3d 185; Count In v. City of ele

(1978) 78Col.App 3d82; and County of Inyo w. City of Lou Mngejes (1381) 12

Cal.App.3¢ 1. DWR never did comply with the writ ordered in 1973 to previd
an adequate E.I.R, concexrning that project.

instecad the partics, i.e, DWP, county of Inyo <(hereinaftcr, “Inyo”),
zhe Sierra Club, the Owens Villey Committee (hereinafrer, “QVC”) th
California Department of Fish and Game {horsinafrer, “Dept. of F & G¥) th
california Stote Lands Commission (hereinafrer, “Commission”) ond Carl
schcidlingsr, in Mazch, 1977, entered into a Memordndum of Understanding
(nereinafter, “MOU”), based upon a previously developed Long Term Wats
Agrcement, Lo cdevelap the Lower Owens River Proiject {(hercinaftcz, “LORPY) aj
3 CEOA mitigation mcasure cesulting from the construction of the sccond
aqueduot. Pursuant to stipulation the writ previously ordered was dissolved.
The MOD established deadlinas for various things to bg accomplished. None of

those deadlines werc met by DWP, sven 28 thereafrer extended Dy agreement of

the partics.

On Dacember 4, 2001, this actisn was commenced by Sierza Club and ovq
to compal DWP and Inyu to comply with the MOU provisiena requiring completion

of a draft E.I.R. for the LORP. By stipuvlation dated May 30, 2002, ic wa
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jowy, EPA voiced objoction to it within days theresfter. On July 30, 2004,

agreod that the Draft £.1.R. would be completed and released by August 31,
2002. It was not. On September 12, 2002, this court ordexed ite compl-tioJ
and release by November 1, 2002, which was done.

¢r Septcmber 26, 2003, Sierra Club and OVC filed a second omsnded and
Supplemental complaint ror Declaratocy and Injunetiva Relicf and for a Wriy
of Mandate. On Dacember ¢, 2003, Dept. of F. and G. and Commission filed ¥
cross complsint fog Declaratory Relief and for a Wric of Mandats.

These actions seck to anforce the MOU.

On February 10, 2004, o stipulation and proposed order ».to resolve th
1gsues raiscd in the Amended Complaint and the Crose Complaint, and €
Tesolve the issue of the capacity of the LORF pump station” was filed. Th
proposed order pursuant thcreto was cxecuted on February 13, 2004,

on May 19, 2004, the court denied DWP’s request for moro time to
complete the LORP E.l.R.

On May 24, 2004, DWP announced that it would no longer scek to develop
the E.I.R. in consultation with Inyo but, rather, would prepare its own.

On July 2, 2004, a document entitled “Final EIR/EIS” woe released by

the “Final EIR” was approved by DWP’s Board of Water Commassions.

On Septembar 15, 2004, an amended Stipulation and Ordex was filed nn&
was executed by the court that day. In paragraph 4, p.5, the stipulation
again recites that “The purposc ol this Stipulation ond Order is vo resolv#
the issues ralsed in the Amanded Complaint and the Cross Complaiat, and tqg
resolve the issue of the capacity of the LORP pump station.”

On the court’'s own motion, on Novembe: 17, 2004, the matter was Sot f£or

trial on April 23, 2005, Thercafter, DOWP brought the lanquage of the amended
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! circumarances beyond DWPR's control, it is important to note that DWE has been

gtipulation and order to the couxt’s attention, that iCs purpoae wWas <tog
» _vagolve the issues raised in the Amended Complaint and tho CIOIﬁ
Ccomplaint.”. Accordingly, the trial date was vacdted and the matter was re-
sat on April 25, 2005, for hearing any motions the pazxties might bring
concerning OWP’s compliance with the order purauant tco the atipulation
previously filed,

A thrce dey hearing was hold as scheduled. Closing briefs were ordered
£iled by May 11, 2005, at which time the matter was subuitted for decision.

Although thae [focus of the hearing was DWP's eompliance with thq

stipulated orders and whether any delays in compliance sere duc to

and is in violmtian of CEQA since thoe eurly 70's becavss the mitigation

measures 1t agreed to have not becen accomplished az agrecd and orderxed.

Relstiva to DWP's compliance with the acipulated order, the evidence 1
clear, coavincing and overwhelming that DWP i5 in violation of its agreement
sst forth in the setipulations and the court’s orders pursuant thereto,
whether tho violations were inadvortent, negligent, or intentional seems tTg
me To be irrelevant. A procedure iz set forth in the stipulations for DWP ¢qg
advise the parties in advance of inability te comply, for modification
pursuont to sgreement, oOr pursuant (o court crder. With rare exception, DwJ
hoas not utilized the progedures it agreed to and as ordered by the court.

It appcars that DWP needs the threat of immediate sanctions bafore it

gets busy on the LORP.

The @vidence in this motter doos not support a finding or conalugion
that OWP’'s violations of the stipulated orders and oonsequential delays for

completion of the LORP were due to rircumstance beyond DWP’s contiol.
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In fact they appear te¢ be morc likely caused by the delay by litigation
practice described by Gerald Gewe, Chief Operating Officer~ Water Sysatem,
until 2005, who has bragged about the amount of money and water DOMP had saved
py litigation delay. DWP now responds that it’s not in busineps to wmake J
profit, etc. and that its officers do not benefit financially from such o
policy. Be that all as it may, saving money and water benefits the City and
makes tha officers logk good for whatever bencfits that mpy bring.

DNP candidly concedes that it cannot maet the stipulated deadline of
Scptembor S5, 2005 for the initial flows of water in the river.

DNP ia in violation of the stipulated orders because it did not p:ovid1
an Administrative Draft of the Final ERIR/EIS to the partics and the EPA as
requized by the Finul EIR/BIS schedule, items 14-16. DWE‘’s axplanation that
it does not know what an asdministration draft is, and that such a drafet 17
not required by CEQA is dlisingenuous, it not mendacious. It agreed to
provide onc and did not in viclation ef the order. If it had complied,
perhaps wuter could bs in the river as ordered.

In fact a zaview of that schedula shows that DWP was raquired to woxﬁ
oclosely with EPA and it obvicusly did not,

The stipulavced ordar pzovides that “LADWP and the county shall complet
and rolease to the parties a Final EIR/EIS addressing the LORP by June 23,
2004.” DWP ig in violation of the ovrder because:

1. Ity “Final EYR/EIE” was done only by DWP.

2. The document is not a final EIR/EIS becouso EFA did nox upprovJ

i¢ as an EBIS and has not yet approved it.

DWP says that approval of an EIS by BPA is beyond its contract. $d

What? DWP agreed to provide a Final EIR/EIS by June 23, 2004. If it had noW
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piddled «round trying to play buresncratic games with EPA and with th
parties, about the capacity of the pump back statien, Iox exanple, cthereb
losing & year or more, it appears likely they could hava complied with th
oxder.
DWP is also in violation because it went alons to complete the EIR by
June 23, 2004.
To my mind the issues of adaptive management and the need for a QAP:*
are intertwined. Tho stipulation clearly reflocts the fact that Iaye nudsr
the EPA grant funds to meet its obligations to the LORP. The evidencay
discloses thot EPA's QAPP cencerna are aboutl the same pioblem areas as u#
the parties adeptive management concerns. DWP argues otherwisc, however. It
appears to me that DWR's failurxe to devolop a QAPP on ¢ timely basis Viol!tu#
the stipulaticn by failing te procecd with due diligence.
DWP argues that many dealdys were atiributed to its consultants. Ng
evidence, however, is bafore the court as to what efforts DWP made to
engourage its consultants to meet deadlines. No explanation has been offaered
as to why NWH was not utilized sconer or more fully.
CWP’'s explanationd about why it did not mect with EPA and share ic:l
concerns and learn EPA'S concerns appear to De excuses and not reasons.
Certainly, when I made inquiry about what EPA's position was regarding thow
“EIR/Z1S” oand was adavised that it was unknown since no meeting had yed
occurred, I was misinformed. The record, however, is now geplote with
correspondence fram EPA oxpressing its congerns.
DWP is in vielavion of the sripuluted order becanse within geven dayﬁ
of certification by ita Board of the “EIR/BIS” it did not submit a “complete”

application to Lahonton Regional Water Quality Control Board. The ugument‘
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thot they thought iv was “complete” and wocre sandbagged when Lahonton gaid it
would onforce all ite regulation is not persuazive. Recent correspondence td
Lohonton suggesta that more delay by litigation may be in the offing.

DWP contends correctly that ivs still has the right tc asssk 2n
extension of the September 5, 2005, deedline. Thelyr failure to do so long
ago 1is inexplicable. DWP, howeveI, cannot rely on problems or excuscs i:ﬁ
failed te report tc the court and parties on a timcly basis,

In sum, I find DWP in violation for the reascns stated and because it
obviously did not praceed with due diligence.

The evidencc shows that its approash to the LORP was on an ad hoe basii
with no real planning involved,

Regarding the Yellow Billed Cuckoo and Hines Springs issues, we ard
finally seeing somo progress. But again, DWP had not complied with agrecd

deadlines and no explanation hss been preesnted.

The conduct of some of the other parties is worthy of comment. Ther
is scant evidence, if any, that the Jicrra Club or OVC made any effort t
support timely completion of the LORP with any of the permitting agencia
invelved. Such failvre is reprchensibla.

The question of sanctionz will be heard on July 25, 2005, at 8:30 a.m.

All position papers in that regard must bc served and filed by July 20, 2005,

-~

Dated: W

V-

-t

Lee E, Cooper, JX.,
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